statutes. With the mixed ruling the
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IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WHITE PINE

John Lampros,

' Plaintiff, |
VS,

Cheryl Noriega, James Adams, and Timothy

McGowan, Elv Jet Center, Does [ through 10,

And Does Ing.. 1 through 10,

Defendants.

DECISION RE ATTORNEY'S FEES, COSTS AND PENALTY

On October 30, 3013, this Court entered an order granting the defendants’ special motion
to dismiss pursuant to Nevada’s anti-SLAPP' statutes, NRS 41.635 10 NRS 41.670, inclusive.
Defendants? now request an award of attorney fees, costs and the imposition of a $10,000 penalty
for each defendant.

The complaint in this case was filed on August 2, 2013. At the time the complaint was |
filed, NRS 41.670 provided, inter alia: '

If the court grants a special motion to dismiss filed pursuant to NRS 41 .660:

1. The court shall award reasonable costs and attorney's fees to the person against whom

the action was brought, except that the court shall award reasonable costs and attorney's
fees 10 this State or to the appropriate political subdivision of this Swate if the Attomey

PESLAPP is an acmapm for strategc lawsuts sgumst public parbapatorn,

¢ Detendant Lly Jet Center was previnasly dismassed pursuant to sthpulanon

General, the chiel legal officer or attormey of the political subdivision or special counsel
provided the defense for the person pursuant to NRS 41.660.

Tn determining attorney’s fees, the court must evaluate the factors set forth in Brunzell v.

Golden Gate National Bank, 85 Ney. 345, 349, 455 P.2d 31, 33 (1969), including the qualities of

counsel, the nature and cxtent of the work performed, and the result obtained. See Miller v.
Wiltong, 121 Nev. 619, 623-24_ 119 P.3d 727. 730 (2005).

Plaintill does not contest the qualities of the delense attorneys whao advise this Court that
they have over thirty years of civil legal practice expericnce between them. Ms, Cavanaugh-Bill
'claims 1o have been involved extensively in both State and Federal cases. Mr, Dickerson has
devoted much of his thirty year legal career to civil rights and general civil litigation.

With regard o the nature and extent of the work that was done, This Court recognizes that
the attorneys would have spent considerable time developing the facts from their clients and
preparing the special motion to dismiss and the reply to plaintifl”s opposition. The hourly rates of

$225 and $250 which were charged were not out of line for this kind of work,

The result of the case was an adjudication on the merits of the action in favor of the

'dcl'cndums pursuant 0 Nevada's anti-SLAPP statutes which, frankly, this Court was not very
familiar with, Stnce | had not decided an anti-SLAPP cuase previouwsly, | had to do considerable
research before deciding the motion, I assume counsel had simtlar obstacles to overcome.
Theretore, 1 conclude the bours billed by counsel were not unreasonable.

The only problem this court has in determining the amount ol lees and costs s that the

“statement presented as an attachment 1o the defendant’s motion combines both costs and attomey
| fees. Rather than trying to separate out the attomey fees from the statement, | have decided to
award $8,000 to the defendants as the attorney fee and require the defendants to file a
memorundum of costs pursuant to NRS 1R 110 for their costs,

The request for a penalty of up 10 $10,000 per defendant poses an interesting problem,
SB 286 of the 77" Session of the Nevada Legislature provided that NRS 41,670 be amended,

inter alia, 1o read as follows;

1. If the court grants a special motien to dismiss filed pursuant to NRS 41.660:

( a? The court shall award reasonable costs and attorney's fees to the person against
whom the action was brought, cxcept that the court shall award reasonable costs
and attorney's fees to this State or to the appropriate political subdivision of this
State if the Attorney General, the chiel legal officer or attorney of the political
subdi_zision or special counsel provided the defense for the person pursaant to NRS
41.660.
(b) The court may award, in addition to reasonable costs and attorney’s fees
awarded pursuant to paragraph (a), an amount of up to $10,000 to the person
against whom the action was brought,
(c) The person against whom the action is brought may bring a separate action to
recover:

(1) Compensatory damages:

(2) Punitive damages: and

(3) Attomey’s fees and costs of bringing the separate action,

The complaint in this casc was filed on August 2. 2013, and amended on August 29, 2013,
The “special” motion to dismiss which I granted was filed on September 23, 2013. SB 286, the
amended statute whick permits a penalty of up to $10,000, took effect October 1, 2013. My order
granting the metion was dated October 14, 2013, and filed on October 30, 2013, after the
amended statute took effect.

The question is whether the amendment should be applied retroactively. Clearly. statutes

that create causes of action should not be applied retroactively. An early case in Nevada wrestled

!with the problem inherent in the retrospective application of laws. In Milliken v. Sloat, | Nev.

A
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1§73, 577 {1865}, the Court stated “[r]etrospective laws have been regarded from remote antiquity
as odious and tyranmcal, and they have been almost umformly discountenanced by the courts of
Great Britain and the United States.” The Cowrt then quoted Lord Bacon: “[i]t is in general true
that no statute is to have a retrospect bevond the time of its commencement.” And finally the
Court held: “"We are of the opinion that when a statute is silent as to past time and events, courts
are bound to apply it only prospectively.”

The Nevada Supremc Court has continued this opinion today: “...statutes operate
prospectively, unless the Legislature clearly manifests an intent (o apply the statute retrosctively,

::or “it clearly, strongly. and imperatively appears from the act itself” that the Legislature's intent

cannol be implemented in any other feshion,” Pub. Employees' Bencfits Program v. Las Vegas

Metro. Police Dep't, 124 Nev, 138, 154, 179 P.3d 542, 553 (2008). See also In re Estate of

k)

Thomas, 116 Nev. 492, 495-96, 998 P.2d 560, 562 (20(K)). No such retroactive intent appears in
e amendments to NRS 41.660 or 41.670.

&

But these stalutes do not create a cause of action, Nevada's anti-SLAPP statutes create a
statutory defense to certain claims for defamation filed by a government or a public official.’
Should a statute which creates a statutory defense be applied retroactively? Neither party has
addressed this issue squarely or presented any cases. | have been unable (o locate any Nevada
case directly on point

In Lahti v. Fosterling, 357 Mich. 578, 99 N.W.2d 490 (1939) the courr held that an
amendment of the Workmen's Compensation Law eliminating restriction: limiting medical
benefits to four six-month periods was retrospective, and the Legislature intended the amendment
to be applicable 10 an existing award entered prior (o effective date of amendment and intended to

allow. on proper applicatior. and proofs, additional medical bencfits cven though all previous

T NRS 41,600 us wnmended elfecuave October 1, 2013 reuds us follow::
1. ifan action is brought sganst 1 person based upon a pood faith commuaxcanoa in futherance nf the nght tn pennen
or the dght to free speech m duect connection with an issue of public concern;
() The peeon gt whom the action is brought may file o specinl monon o dosmes, and
(b) The Attorney Cseners, or the chuef legal othcer or attorney of a pohincal subdassion of this Smate may defend
01 otherwyie support the person agamst whom the 2cdon is drougit. 1€ the Aomer General or the chief legal
officer or attommey of 2 pobtical subdivision has a conflice of wnterest 1, 07 15 otherwnss disquabied from,
defeading o1 othersise supporting the peeson, the Attemey Geneeal or tac chuef legal officet ot aromey of a
political subdivigon may cmoioy ssecdal counsel to defend or otherwize suppors the person.
2. A specaal mobon 1o discess must be fled vathin 60 days after senvice of the complant, whach pencd may be extende:d
by the conrt for poed csnss shoam.
3. M a special moton to Gsntss os Gled pursuant to subsection 2, the court shall:
(3) Determumne whether the moving party has established, by 3 prepondesance of the emidence, that the clamm is
bascd upom 2 good Sunh comumunkcation in furthezance of the tight (¢ petiton oz the owht to fee spesch in
direct connection wath 20 1ssue of public concern;
() TF the conut dessamines thar the moving party has met the birden pussuant 1o pazagraph (a), determune
whether the plazefT bes cxrablished by clear and conviuony evidence 2 probelbdity of prevading on the clum:
(c) If the conrr det=rmines thar the planaff has esrbashed a probabihey of pressiang oa the claim purmaat to
paragraph (b), ensoge thar such deternunation vall aot:
(3} Be sdocsued into evidence at any kier stage of the undetlymy sction or subsequent proceeding; or
(2} Atfact he burden of proof that is apphied 1n the underlyning scnon or mbsequenr proceading;
(d) Congider such endence, wntten or oral, by witnesser or affidavits, ae may be matenal i making a
determination pusscant 10 pasigaaphs (@) and (b);
() Stay discovery pencing;
(1) A ruliag be the court on the motion, and
(2) The dpomsnon of any apgeal from the culiog va the motivo, aod
() Rule on the monos warhin 7 puclscial duys atrer the motion e terved upon the plaantt
4 I the conrt digmisses the scvon pursuant ro & apecial motion o diamiss Oled putsusnt 1o subsection 2, the digmissal
opezates as an sdjudicabos upon e eats,

4
benefit periods had been exbausted. However, in Hess v. Chase Manhattan Bank, USA, N A,

220: S.W.3d 738, 769 (Mo. 2007), the court stated “[l]aws that provide for penalties where none
existed belore, however, are substantive and “are always given only prospective application.” See
Yellow Freight Sys., Inc v Mayor's Comm'n on Human Res., 791 S.W.2d 382, 387 (Mo. banc
199). And, absent legislative intent to the contrary, ‘[w]hen a statute is ... remedial in one part
while penal in another, it should be considered a remedial statute when enforcement of the
remexly is sought’ and applied retrospectively, but considered ‘penal when enforcement of the
penalty is sought” and applied prospectively. City of St. Lowis v. Carpenter, 341 S.W.2d 786, 788
(Mo.1961).”

I am convinced that the £10,000 penalty in the amendment should not apply because,
while I entered the order after it was enacted, T was ruling on a motior filed pursuant to the
statutes as they existed before the motion. For example, the statute before amendment said | was
to treat the “'special™ motion to dismiss as a motion for summary judgment. That is exactly what |
did* However, the amendment repealed the requirement that the motion be treated as a motion
for summary judgment The amendment even increased the burden of proof for the plaintilf
show a probability of prevailing by “clear and convineing cvidence”. T never considered that to
be the plaintiff’s burden, Since | was deciding the motion under the statute as it existed before
amendment, | should not use the amendment to award a penalty.

Accordingly, T decline 1o give the statute retrospective effect and 1 deny any request for a
penalty.

Counsel for the defendants shall prepare an appropriate order for $8,000 in artorney fees,
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¢ In my decision I stated that 2 “specs’ mosaa to dismuss under the ant-5LAPP statute is treared as a monon for
sutnazy jodgment NRS 41660331 Thus, this cour may oaly graat the special monnn to dismise if these i no
penuinie issue of marenal (et and the movimng pasty s entided to judgment as a matter of law.,  Jobo_(setting, ford the
summan nxdpment standare and explunsog thar “the conmoving parry cannot overcame the special motion o dismess
‘ent the gossaner dueads of whimey, speculstion and congecrare’ ) (quoting Wead e Fabay, fav, 121 New, 724,731,121
P 1026, 1030 (2005)). To avosd summnary judgmmenat ooce the movant bas propesly suppozted the motion, the

{ nanmaving parry may nos rest upon geoerl wllegations and conclusions, but must instead set forth by athdevit or
otherwise specific facts demonstranng the sxutence of a geaume iscue of matemal tace for mal. NROP 56(e); Woad, 171
New,at TAT 120 PO ar 10302317

costs pursuant to a memaorandum of costs and submit the same to this Court.

Dated this /A& day of January, 2014,

"CHARLES THO
SENIOR DISTRICT JUDGE




