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Introduction

“Minor in paruis Fortuna furit’ — [Seneca, Phaedre IV: 11241].

In English, this passage means that a mild iteration of a criminal offense

! The quotation fits this case. Phaedra — both in the original play written by Seneca in the
first century and in the more famous version authored by Racine in the seventeenth — is
overwhelmed by her desire for Hyppolytus, the beautiful under-age stepson of her husband.
After Phradera reveala her passion, Hippolatus dies,in a freak accident (or perhaps a
desperate suicide). A distraught Phaedra kills herself. Although guilty of contemplating
molestation, Phaedra is the most sympathetic of tragic villains: she genuinely loves both
Hyppolytus and his father and never actually consummates her incestuous desire for the
boy. (Moreover, she delivers sublime poetry.) While a Roman play is not American law, the
parallel is instructive: molestation is clearly a wrong, but “one size does not fit all” in the
punishment of it, and therein lies the tragedy. Taylor invokes the concept in her discussion
of the Eighth Amendment: it is not the mere technical elements of crime which dictate
punishment, but rather the values which underlie penal legislation in the first place.
Treating all offenses alike regardless of degree undermines the utility and deterrent value
of punishment and cheapens the dignity both the offender and the victim —~ that is sound
penal policy, long recognized in our courts. The question Aere is whether it is also sound
constitutional policy. Taylor submits that it is.
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